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INtroduction

Transitional justice, the range of mechanisms employed to achieve redress for past
human rights violations, has become a critical component of United Nations (UN)
efforts to strengthen the rule of law post-conflict, as well as an integral element of
the peacebuilding agenda in countries recovering from conflict. Given the UN’s growing role
in providing technical support and funding to transitional justice processes, establishing guidance for gender-sensitive
programming can have a significant impact on women’s access to justice through these mechanisms. This is consis-
tent with efforts to further the implementation of Security Council resolution 1325 (2000) and related resolutions 1820
(2008), 1888 (2009) and 1889 (2009) with respect to ensuring women’s involvement in all aspects of post-conflict
recovery and peacebuilding, and providing justice and redress for conflict-related abuses of women’s rights.

In line with the recommendations of the Secre-
tary-General in his 2004 report on rule of law and
transitional justice,! this policy brief makes prac-
tical suggestions to incorporate gender equality
more systematically in prosecutions, truth seek-
ing, reparations, national consultations and insti-
tutional reforms — the components addressed by
the Secretary-General in his 2010 guidance note
on the UN approach to transitional justice.2 As de-
fined in the Secretary-General’s report, transitional
justice “comprises the full range of processes and
mechanisms associated with a society’s attempts
to come to terms with a legacy of large-scale past
abuses, in order to ensure accountability, serve jus-
tice and achieve reconciliation. These may include
both judicial and non-judicial mechanisms, with
differing levels of international involvement (or none
at all) and individual prosecutions, reparations,

truth-seeking, institutional reform, vetting and dis-
missals, or a combination thereof.”3 Among the
guiding principles of UN engagement in transition-
al justice activities is the need to “strive to ensure
women’s rights,”4 recognizing that justice for
women’s conflict-related violations sends a strong
message about equal access to justice and ap-
plication of the rule of law.

Transitions provide opportunities to further gen-
der justice, in particular through the implemen-
tation of a gender-sensitive transitional justice
agenda. Transitional justice processes can be
leveraged not simply to secure justice for individ-
ual human rights violations, but also to address
the context of inequality and injustice that gives
rise to conflict, transforming the structures of in-
equality that underpin this violence.




“The world is... starting to grasp that

there is no policy for progress [in

promoting development, health, and
education] more effective than the
empowerment of women and girls...
And | would also venture that no pol-
icy is more important in preventing
conflict, or in achieving reconciliation
after a conflict has ended.”

—UN Secretary-General Kofi Annan (2006)2

Broadening the Terrain
of Transitional Justice

Efforts to integrate a gender perspective into transitional justice have

come about over the last 15 years in response to the relative neglect

of women’s experiences during and after conflict; biases in the law and in the

constructs of human rights themselves that have been carried through into the working of transitional

justice mechanisms; and biases in processes such as peace negotiations, where deals are reached

without women’s representation.

Different experiences

and impacts of conflict

Rethinking the design of transitional justice mea-
sures must start from the core assumptions
upon which these are premised, including such
elements as the violations for which redress
is sought. Pre-existing unequal power rela-
tions between men and women render women
particularly vulnerable in conflict settings: this
means that women’s experiences of conflict are
fundamentally different from men’s, including the
impact of conflict itself.

In many recent conflicts women have suffered
sexual and sex-specific forms of violence, in-
cluding systematic rape, sexual slavery, forced
marriage, forced pregnancy, and forced steriliza-
tion or abortion. Sexual violence during conflict
is often a deliberate strategy of warring par-
ties, perpetrated for reasons that include ethnic
cleansing, to destroy the fabric of family and
community, to forcibly displace communities and
sow terror, as a means to humiliate the male rela-
tions of the victim in patriarchal societies, and as
a form of punishment for those on the ‘wrong’
side of the conflict.



Other forms of violations experienced by women
during conflict include:
»  Heightened domestic violence;

»  Lack of access to basic services and means
of survival due to destroyed or non-existent
infrastructure;

»  Forced displacement leading to homeless-
ness or the seeking of shelter in camps,
which can facilitate conditions for increased
levels of violence and insecurity; and

»  Lack of access to justice as a result of the
deterioration of an already weakened crimi-
nal justice system.

Given women'’s position and role in traditional so-
cieties, the most frequent violations experienced
by women during conflict are those of a socio-
economic nature.6 Yet socio-economic violations
have historically fallen outside the mandate of
transitional justice mechanisms.

These are some of the ways in which conflict
has a gendered impact. A gendered analysis of
justice would thus require rethinking the very vio-
lations for which redress is sought.

Different forms and forums

of transitional justice

Securing justice for women entails engaging with
the processes that shape future justice mecha-
nisms, including constitution-making and peace
processes, both of which, in the words of UN High
Commissioner for Human Rights Navanetham Pil-
lay, constitute “epoch making” opportunities for
furthering the goals of post-conflict justice.”

Transformative justice seeks to ad-
dress not just the consequences of vi-
olations committed during conflict but

the social relationships that enabled
these violations in the first place, and
this includes the correction of unequal
gendered power relations in society.

Guiding questions for designing
gender-sensitive transitional justice

mechanisms include:
What does justice mean for women affected
by the conflict?

What were women'’s experiences of conflict?

What were the pre-existing gendered power relations?

What has been the impact of violations experienced?

For which violations do we seek redress?

Given the diverse and interrelated consequences
of conflict for women, justice needs for women
survivors have encompassed far more than the
need for formal justice or prosecutions. The re-
lationship between gender, development and
transitional justice is still an underexplored area
of policy development that contains the possibil-
ity of furthering comprehensive justice goals and
redressing both the causes and consequences
of gender-based violations. Women in many so-
cieties are subjected to varying forms of gender-
based violence in their everyday lives. They are
under-represented in the traditionally male-dom-
inated political and socio-economic decision-
making structures of their countries, have few or
no inheritance rights in practice and may have
limited educational or employment opportunities.
Each of these factors shapes the impact that
conflict has on women. Redress thus cannot
be limited to specific violations alone, but must
encompass measures to address the underlying
inequalities that have shaped both the context of
the violations and their impact. In other words,
redress measures must incorporate ‘transforma-
tive justice’ as a goal.8 Transformative justice
seeks to address not just the consequences of
violations committed during conflict but the so-
cial relationships that enabled these violations in
the first place, and this includes the correction
of unequal gendered power relations in society.




Core principles of gender justice in
the post-conflict period:
»  Proceeding upon the recognition that development

and peace require gender equity;

Recognizing women'’s rights to participate in all

aspects of the transition;

Developing laws that respect and foster gender

equity; and

Implementing a justice component that does not

allow for impunity and ensures accountability for

crimes committed during the conflict against

women and girls.

Core elements of gender-
sensitive transitional justice

As with any other process of institutional change, at least three core

aspects of transitional justice institutions require reform from a gender

perspective. The 2008/2009 Progress of the World’s Women report by the United Nations Devel-

opment Fund for Women (UNIFEM) outlines a framework for understanding key elements of institutional

reform from a gender perspective and recommends simultaneous interventions in the following areas:

a. Normative: Does the formal remit or man-

date of the institution include crimes against

women as a matter of core concern?

b. Procedural:

Incentives: Do the staff of transitional jus-
tice institutions have adequate incentives
to respond to new mandates on gender
issues? Incentives can come in the posi-
tive form of formal or informal recognition
for efforts or more punitive measures to
impose sanctions for failures to address
abuses of women'’s rights.

Performance measures and review: Are
new expectations that transitional justice
mechanisms will address crimes against
women backed up with changes in the
ways individual and institutional perfor-
mance are reviewed and assessed?

Removing  barriers —and  improving
access: Are adequate steps taken to
remove practical obstacles that women
may face in accessing transitional jus-
tice? These obstacles can include an
operating language different from the
vernacular that women speak, the loca-



tion of hearings too far away for women c. Culture and attitudes: Are efforts made to

to participate, or legal costs too high for address gendered bias in the institution it-
women to pay. They include the opportu- self? This can be achieved in part by recruit-
nity cost of women'’s time—women have ing women at all levels and ensuring that
to make up one way or another for the they are not simply a token minority. This,
loss of their labour at home in childcare however, is just a first step and more needs
and family maintenance. Costs to wom- to be done in order to foster long-term at-
en also include the risk of stigmatization titudinal change about women'’s rights, often
of women and girls who testify about involving training and exposure to women'’s
gender-based and sexual violence, and experiences of discrimination.®

the serious security risks women face

when they identify perpetrators of crimes The following review of important transitional jus-

against women. To remove these access . . L .
tice mechanisms pinpoints the normative, proce-

barriers, transitional justice institutions dural and cultural elements of these institutions

and processes must compensate for the that have in the past blocked adequate attention

costs women bear (n other words, they to women'’s rights. It also reviews promising recent

must use local languages, pay women to . . . iy o .
guages, pay innovations in transitional justice mechanisms and

travel, provide child care), and they must discusses UNIFEM support for interventions that

provide protection from backlash and have addressed bias and put in place alternatives

stigmatization (e.g., in-camera hearings, that can be replicated in future efforts to promote

investment in attitudinal change in order L iy o
gender-sensitive transitional justice.

to prevent ostracism).

A female former child soldier takes part in a traditional
cleansing ceremony so that she may rejoin her
community in Sierra Leone. Photo: Lindsay Stark




Gender and Transitional
Justice Mechanisms

Transitional justice mechanisms to deal with past human rights abus-

es have traditionally included prosecutions, truth and reconciliation

commissions, reparations and institutional reforms. Incorporating a gendered

perspective in the design and implementation of these mechanisms remains an ongoing challenge.

Prosecutions

International prosecutions

Significant advances have been made in interna-
tional law and jurisprudence with regard to secur-
ing justice for conflict-related sexual gender-based
violence (SGBV) over the past decade and a half.
The establishment of the International Criminal
Tribunal for the former Yugoslavia (ICTY) in 1993
marked the first time an international tribunal ex-
plicitly listed rape as a crime against humanity in
its founding statute. This was followed by a similar

provision in the 1994 statute of the International
Criminal Tribunal for Rwanda (ICTR). With the
establishment of the International Criminal Court
(ICC) in The Hague in July 2002, there is now a
permanent court with jurisdiction over the most
serious international crimes: war crimes, crimes
against humanity, genocide and crimes of ag-
gression. The Rome Statute, the ICC’s governing
document, contains specific reference to gender-
based violence as a possible war crime and crime
against humanity. Included in this definition are
rape, sexual slavery, enforced prostitution, forced



pregnancy, enforced sterilization and “any other
form of sexual violence of comparable gravity.”10
The ICC also sets out the components of each of
these offences inits Elements of Crimes text.11 The
Statute therefore establishes an important model
for defining sexual and gender-based crimes in
international law.

International jurisprudence regarding sexual vio-
lence in conflict has also developed substantially.
The groundbreaking judgement of the ICTR in
the Akayesu case (1998) marked the first convic-
tion for genocide by an international court, the
first time an international court punished sexual
violence in an internal conflict, and the first time
that rape was found to be an act of genocide.12
Moreover, in the judgement, the Tribunal es-
tablished a broad legal definition of rape as “a
physical invasion of a sexual nature, commit-
ted on a person under circumstances which are
coercive”;13 and noted that these acts of
violence need not include penetration or even
physical contact.

The initial case before the court did not include
charges of sexual violence, and it was only as a
result of the advocacy of domestic and interna-
tional women'’s civil society, and in particular the
efforts of the sole female judge on the bench,
that the charge sheet was amended to include
these crimes after evidence emerged in testi-
mony. While it cannot be presumed that women
judges and staff will necessarily bring to their
work a gender perspective that contributes to
women’s rights, in practice they are more likely
to do so. They are also more likely to be acces-
sible to women'’s organizations, as evidenced in
the Akayesu case, making the inclusion of equal
representation in all aspects of a court’s work a
critical element for securing justice for gender-
based crimes.14 Graph 1 shows variations in the
proportion of women judges in international tri-
bunals and demonstrates that, on average, they
are still in a minority.

Women Judges on International Courts (% of total number of judges)'®

International Criminal Tribunal
for the former Yugoslavia

International Court
of Justice

13

International Criminal
Tribunal for Rwanda

Extraordinary Chambers
in the Courts of Cambodia

Special Court of Sierra Leone

International Criminal Court

Number of Women Judges

1 out of 16

2 out of 15

23 3 out of 13

25 4 out of 16

4 out of 12

53 9outof 17
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Other key jurisprudence on SGBV
crimes in international/hybrid courts

ICTR

In the case against Sylvestre Gacumbitsi, a teacher and local
government official, the ICTR in 2004 found him guilty of a crime
against humanity for instigating eight rapes. He was also found
guilty of genocide by virtue of ordering, instigating, permitting, or
failing to prevent or punish his subordinates and others for com-
mitting these acts.16

ICTY

Two months after the Akayesu decision in the ICTR in 1998, the
ICTY handed down judgement in the Celebic¢i case, which in-
volved four employees prosecuted for the brutal sexual abuse of
prisoners held at a prison camp in the elebi i municipality.1” Two
of the accused were convicted of having superior responsibility
for causing great suffering, torture and inhumane acts for sexual
violence perpetrated against female detainees.

Shortly thereafter, the ICTY released the 1998 Furundziia deci-
sion.18 The Chamber in FurundZija did not rely on the Akayesu
definition of rape. It offered a far more comprehensive definition,
advancing legal responses to sexual violence in conflict by ex-
panding the definition of rape to include oral and anal penetra-
tion. The ICTY additionally acknowledged that although rape is
covered under the ICTY Statute, other less grave forms of seri-
ous sexual assault are implicitly covered under the term ‘other
inhumane acts.’

The 2001 Foca case was the first indictment issued against
individuals by an international court purely for crimes of sexual
violence. This decision also marked the first time that rape was
charged as a crime against humanity by the ICTY and the first
conviction for rape in conjunction with enslavement.19

Special Court for Sierra Leone

In the Revolutionary United Front (RUF) case, forced marriage
was charged as an inhuman act and crime against humanity un-
der the Court’s 2000 statute.20 The Trial Chamber specified that
rape and forced marriage are distinct acts, as are forced marriage
and sexual slavery, and as such, it is possible to be convicted of
them all.21 This was the first conviction of the charge of forced
marriage under international law.

There have also been positive examples of sexual violence con-
victions before the East Timor Serious Crimes Investigation Unit
and the Iragi High Tribunal, both hybrid courts. This increasing
body of jurisprudence signifies an important evolution in interna-
tional law and establishes precedents for future cases.

As critically important as the Akayesu case and
other similar watershed cases have been, suc-
cessful prosecutions for sexual violence in con-
flict have been few and far between. Though the
Akayesu decision is celebrated for expanding in-
ternational criminal law with regard to rape, legal
theorists see this judgement as an exception in
the decisions of the ICTR. One observer of the
court noted that on the tenth anniversary of the
1994 genocide, “the ICTR had handed down 21
sentences: 18 convictions and 3 acquittals. An
overwhelming 90 per cent of those judgments
contained no rape convictions. More disturb-
ingly, there were double the number of acquittals
for rape than there were rape convictions. No
rape charges were even brought by the Prosecu-
tor's Office in 70 per cent of those adjudicated
cases.”?22 The handful of prosecutions seems in
stark contrast to the 250,000-500,000 incidents
of sexual violence estimated to have taken place
during the Rwandan genocide.

Protection of victims and witnesses

Women'’s participation as witnesses before inter-
national and hybrid courts has been hampered
by a range of difficulties, including the adversarial
nature of the court process, which is ill-suited in
particular to crimes of a sexual nature; the stigma
attached to testifying as a victim of sexual viola-
tion; the insensitivity with which victims are often
treated; the unevenness of protection measures
for testifying witnesses; and the general neglect
with which crimes of a sexual nature are treated.

Making prosecutions gender sensitive requires
the inclusion of women and dedicated gender
expertise in all areas of court staffing, from inves-
tigators to statement takers to outreach person-
nel.23 The Special Court for Sierra Leone dedi-
cated 20 per cent of its investigators to SGBV
cases, recognizing the widespread nature of the
crime and the expertise needed to effectively in-
vestigate and prosecute. This marked a signifi-
cant shift from the 1-2 per cent of investigators
dedicated to SGBV in the earlier ICTR.24 Those



responsible for the prosecution process must
also ensure that suitable and sensitive evidence-
gathering mechanisms are in place, that wit-
nesses are sufficiently protected, that long-term,
contextually relevant and sustainable trauma
support is provided for victims and, in the case of
international prosecutions, that advance prepa-
rations are made for those withesses who must
travel (including cultural acclimatisation).

Domestic prosecutions

International prosecutions are expensive and
lengthy processes that can generally only pros-
ecute those deemed ‘most responsible,” leaving
the vast majority of perpetrators untouched. Do-
mestic prosecutions are important in addressing
this impunity gap and establishing the rule of law
in the long term. Because domestic justice sys-
tems have often been undermined or destroyed
by past conflict, rebuilding these institutions and
ensuring an end to impunity for all crimes, includ-
ing gender-based violence, must be a priority for
the establishment of the rule of law, which is criti-
cal to long-term peace and stability.

Domestic prosecutions should be undertaken in
line with international laws and good practice. For
example, the domestication of the Rome Statute
of the ICC should not simply mean recognizing
the jurisdiction of the Court and integrating the
Statute itself into national law, but should also
include the domestication of its operating pro-
cedures and policies. These include the Rules of
Procedure and Evidence, which provide specific
measures for the protection of sexual violence
witnesses, allow for the possibility of in-camera
hearings, do not require corroboration for sexu-
al violence crimes, and compel the registrar to
take “gender-sensitive measures to facilitate the
participation of victims of sexual violence at all
stages of the proceedings.”?5 The Statute also
requires the prosecutor to appoint advisers with
legal expertise on SGBV and the establishment
of a Victims and Witnesses Unit with staff who
have experience in trauma related to sex crimes.

Traditional or informal justice processes
Studies show that informal systems of justice are
the principal legal recourse for the majority of citi-
zens in post-conflict countries.26 For most wom-
en, and more generally for most citizens of post-
conflict societies, these are the only accessible
sites of justice, mediation and conflict resolution.
Important as these avenues for justice may be,
traditional justice processes are often inherently
gender biased, and the prevailing cultural or tra-
ditional norms serve to reinforce inequalities. For
example, in some countries the rape of a woman
is traditionally dealt with ‘informally’ either by
‘compensating’ the family or forcing the woman
to marry her rapist in order to preserve her (and
by implication her family’s) honour.27 Such prac-
tices may be implicitly encouraged or tolerated
by informal justice systems, or they may in fact
be actively implemented by these institutions. Af-
ter conflict, these bodies may be used by those
with power not to protect women'’s rights but as
a vehicle to ‘retraditionalize’ society and restore
previous unequal relations and norms.

“Tradition’ and ‘custom’ are not static

but evolve to meet new challenges

and needs.

Transforming informal justice systems is a prior-
ity post-conflict, given that the majority of cases
will continue to be dealt with in these forums.
‘Tradition” and ‘custom’ are not static but evolve
to meet new challenges and needs. Active and
constructive engagement with these institutions
may in fact transform them into gender-sensitive
and rights-respecting bodies so that citizens
have accessible, relevant and participatory ave-
nues for seeking access to justice. In the Repub-
lic of South Africa for example, the constitution
permits certain powers to be held by traditional
leaders, but these must be exercised in line with
constitutional principles, including gender equal-
ity. Additionally, the South African Law Commis-
sion has reviewed all customary law in order to




make recommendations on its harmonization
with the South African Constitution. In the Re-
public of Uganda, Local Council Courts are re-
quired to have a minimum of one-third women

on their panel.28

UNIFEM support to

informal justice processes

In the Republic of Burundi, UNIFEM supported the sensi-
tization of the Bashingantahe, the traditional conflict-reso-

lution institution. As a result, the Bashingantahe amended

its charter to allow for the effective involvement of women,
reflect women’s rights and clarify its role in addressing vio-
lence against women. For the first time, women are admit-
ted to participate in judicial decisions and now constitute
40 per cent of the judges in each session. A direct outcome
has been an increase in cases of sexual violence heard by
these forums as a result of increased levels of trust among
women in reporting crimes to these institutions.

The focus on transforming informal justice in line
with international human rights norms should
not, however, detract from the imperative to re-
form formal justice systems. Efforts should be
made to ensure that informal justice systems do
not become the only justice venue accessible to
women, and equally—in particular in cases of
SGBV—that the formal court system is available
to victims to deliver the punishment and sanction
due to such serious crimes.29

Truth-seeking

Truth commissions

Truth commissions can be defined as “bodies
set up to investigate a past history of violations
of human rights in a particular country.”30 They
are “officially sanctioned, temporary, non-judicial
investigative bodies ... granted a relatively short
period for statement-taking, investigations, re-
search and public hearings, before completing
their work with a final public report.”31

These bodies have their origins in the transitions
from authoritarian regimes to democratic states
in Latin America in the early 1980s, where efforts
at prosecution were stymied by the continu-
ing power held by former military regimes and
the threat they posed to nascent democracies.
Since the initial or “first generation’ truth commis-
sions, they have become increasingly important
in post-conflict or post-authoritarian transitions
across numerous and varied contexts. The most
known, researched and written-about truth com-
mission to date remains the South African Truth
and Reconciliation Commission (SATRC), estab-
lished in 1995 to address the gross violations
of human rights that occurred during apartheid.
Today, largely in emulation of the SATRC, truth
commissions generally employ public hearings
for victims as well as institutional and thematic
hearings that explore the role and impact of the
conflict on key social groups and institutions in
society. Truth commissions can serve as a plat-
form for recording an inclusive history and de-
nouncing past violence. They are also increas-
ingly being adapted to meet the needs of their
local context, incorporating local justice and
reconciliation processes—as was the case in
the Republic of Sierra Leone and the Democratic
Republic of Timor-Leste—to deepen their impact
and relevance among the local populations.

There have been approximately 40 truth com-
missions to date. Their common objectives in-
clude accountability, official acknowledgement
for crimes of the past and for victims’ experi-
ences of these crimes, establishing an inclusive
history and citizenship, identifying victims for
reparations, making a moral/symbolic break with
the past, contributing to the development of a
culture of respect for the rule of law and human
rights, making recommendations for institutional
reforms, and serving as a platform for nation-
building and reconciliation.



National truth commissions post-2000: Number and percentage of women32

Number
Percentage
of women

Name of truth commission . . of women
commissioners ..
commissioners

as per total

Uruguay 2000 Peace Commission Oof6 0%

Presidential Truth Commission on o
South Korea 2000 Suspicious Death of the Republic of Korea 10of9 1%

Panama 2001 Panama Truth Commission 20f7 28%

Peru 2001 Truth and.Reconcmanon 5 of 12 17%
Commission

Truth and Reconciliation

. Commission for Serbia and o

f/li)rr?tlznaenorlo 2002 Montenegro (also called the 30f15 20%
9 Yugoslav Truth and Reconciliation

Commission)

National Reconciliation

Ghana 2002 e 30f9 33%
Commission

Timor-Leste 2002 Commission for Rgcephon, 20f7 29%
Truth and Reconciliation

Sierra Leone poop | Truth and Reconciliation 30f7 43%

Commission

National Commission on
Chile 20083 Political Imprisonment and Torture 20f 8 25%
(Valech Commission)

Democratic Truth and Reconciliation

Republic of the 20083 . 20f 8 25%
Commission

Congo

Paraguay 2004 Truth and Justice Commission 10f9 11%

Morocco ooo4 | EQuity and Reconciliation 10f 16 6%
Commission

Liberia 2006 Truth alnleeconC|I|at|on 409 44%
Commission

Ecuador 2007 Truth Commission 10of4 25%

Mauritius 2009 Truth and Justice Commission 10of5 20%

Solomon Islands | 2009 | [uth and Recongiliation 20f5 40%
Commission

Togo 2009 Truth, \Jusl‘nce and Reconciliation 4 of 11 36%
Commission

Kenya 2009 Truth, qu§t|ce and Reconciliation 409 44%
Commission

Canada 2009 Truth and Reconciliation Canada 10of3 33%

Honduras 2010 Truth alnd.Reconmhann 5 of 6 339
Commission




Mainstreaming gender in

truth commissions

Over the years, progress has been made in main-
streaming gender into the work of truth commis-
sions. The first commissions in Latin America
were gender-blind: truth commissions in the Ar-
gentine Republic (1983-1984) and the Republic
of Chile (1990-1991) did not see the importance
of including gender in their national truth-seek-
ing, and mandates made no reference to it. The
SATRC (1995-2000) was the first to incorporate
hearings at which women were encouraged to tell
their stories and express their demands for justice
and reconciliation. The truth commissions in the
Republic of Peru and Sierra Leone built on and
learned from the South African example. The Pe-
ruvian Commission set an important precedent
by both mainstreaming gender into the proceed-
ings and having a separate gender unit to ensure
the inclusion of gender considerations in the daily
work of the Commission.

In the Sierra Leone Truth and Reconciliation
Commission (2002-2003), special support was
given to women victims, which enabled many of
them to break the silence about their violations.
The report of these proceedings was the first to
make the links between pre-conflict gender in-
equalities and the gendered nature of violations

during conflict.33 In particular, the commission
noted in its final report that “A culture of exclu-
sion and marginalisation in the management of
economic and political affairs in Sierra Leone ex-
isted before and during the civil conflict ... This
persists today ... Women are largely absent from
the structures of government and traditional fo-
rums that are critical in formulating policies. They
are excluded in the processes involving security
sector reform and other post-conflict and peace
building measures undertaken by the State.”34 It
further noted that the impact of the conflict had
been exacerbated by this exclusion and inequal-
ity, and that the ability of women to recover from
past violence had been hampered by a “lack (of)
adequate access to productive assets including
land, credit, training and technology”.35 As such,
in its recommendations for redress, the TRC
noted that addressing structural inequality would
entail measures which “encompass law reform,
access to justice, the abolition of discriminatory
customary law and practices, the building of in-
stitutional capacity and the establishment of ed-
ucational programmes to counter attitudes and
norms which lead to the oppression of women.
The Commission views education, health, eco-
nomic empowerment and political participation
as priority areas for the progressive development
of women in Sierra Leone.”36

Percentage of Statements Provided to Truth Commission

by Women
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While women have given testimony in strong
numbers before some truth commissions, much
of the testimony has tended to be in relation to
violations experienced by male family members.
Growing experience in this area has led to some
positive practices in recent commissions. In the
Republic of Liberia, owing to the preparation and
pre-hearing support that had been provided by
the Commission’s gender committee and gender
experts, women’s representation as witnesses
was equal to men’s and they spoke of their own
experiences. In Timor-Leste, where the number
of women who came forward as witnesses was
much lower than expected, the gender unit com-
missioned 200 in-depth oral histories by women
in order to supplement their understanding of
women’s experiences.

Women’s reporting of sexual violence crimes,
however, remains extremely limited. In Timor-
Leste, for example, only 853 cases of sexual vio-
lence were recorded by the commission. This is
in contrast to local estimates of large-scale rape
during the conflict, as well as the findings of the
UN’s International Commission of Inquiry on East
Timor, which established “a pattern of serious
violations in East Timor after January 1999, in-
cluding sexual abuse, rape, stripping and sexual
slavery of women.”37 In Liberia, whilst women
came forward to testify to the truth commission
in equal numbers as men, less than 4 per cent
of reported violations were for sexual violence
and related crimes. A World Health Organization
study conducted in 2005 found that in the four
counties surveyed, over 80 per cent of women
had experienced some form of SGBV during the
conflict.38 Similar contrasts between the scale
of sexual violence in conflict and the numbers
reported to transitional justice mechanisms are
evidenced in all truth commissions to date.

Possibly the best practice in incorporating gen-
der into a truth commission thus far has been
in Timor-Leste (2002-2003), where the Com-
mission’s women'’s hearings concentrated not

Truth commission reports
that have included specific
chapters on SGBV crimes
or women’s experiences
of conflict:

South Africa

Peru
Timor-Leste
Sierra Leone
Liberia

Morocco

Guatemala

Haiti

only on sexual violence, but on other aspects of
women’s experiences of conflict, including the
violations of women’s socio-economic rights and
the more wide-ranging consequences of con-
flict. For instance, the report of the Commission
for Reception, Truth and Reconciliation in East
Timor “demonstrates how forced displacement
resulted in a range of harms for women, from
starvation to exacerbated vulnerability, to sexual
abuse; from forced labour to denial of fundamen-
tal freedoms; the deprivation of women’s civil
and political rights were intricately tied here to
the denial of their social and economic rights.”39

However, this learning process is not linear. The
Act which established Kenya’s Truth, Justice
and Reconciliation Commission (2008) men-
tions gender, but does not provide for women
commissioners specifically, include a gender
mainstreaming strategy, or link to plans for fur-
thering gender justice more generally. While the
Commission did embark on a process in 2009
to develop a gender policy to guide its work,
gender-sensitive measures are best contained in
the legal Act establishing the Commission and its
mandate to ensure that they are integrated early
on as a guiding principle.




In Sierra Leone, UNIFEM was
involved in strengthening the

work of the Truth and Reconciliation
Commission (TRC) through a
number of initiatives, including:

»

Working with the Women'’s Task Force, a coalition of lo-
cal and international civil society organizations that mo-
bilized around women'’s involvement in the TRC and the
Special Court to ensure that crimes affecting women
were addressed;

Providing funding to women’s groups for activities that
gave support to women coming before the Commis-
sion (e.g., for transport), to non-governmental organiza-
tions to compile documentation on the experience of
women in their regions, and to address some of the
immediate medical needs of rape survivors;

Providing information technology support to the Com-
mission itself to ensure the gender disaggregation of the
data collected; and

Conducting training for commissioners and senior TRC
staff to help them respond to the needs and concerns
of women. The commissioners subsequently made
special provisions to encourage the collection of testi-
monies on sexual violence, including a witness protec-
tion programme and trauma counselling services.

Securing justice for women’s experiences of
conflict through truth commissions entails main-
streaming a gender perspective through the work
of the truth commission early on, and through to
the implementation of its recommendations.

With regard to the establishing mandate of a
truth commission, core elements to ensure a
gender-sensitive institution should include: the
inclusion of women’s groups on the commission-
er-selection panel; a minimum quota for women
in all staffing positions; identification of sexual
violence as a specific crime to be investigated;
the establishment of a gender unit; and gender-
sensitive witness protection and psycho-social
support policies.

More truth commissions are ensuring gender
quotas for commissioners. The mandate of the
Timor-Leste truth commission, for instance, pro-
vided that no less than 30 per cent of national and
regional commissioners must be women and that
in hiring staff, gender expertise be sought. In Libe-
ria the founding Act mandated that no fewer than
four of the nine commissioners should be women.



Examples of gender-responsive mandate language:
The Liberian Truth and Reconciliation Act

The Liberian Truth and Reconciliation Act:

Reaffirmed the commitment of the Liberian people to “international conventions and pro-
tocoals relating to the rights and protections of women and children” (Preamble, paragraph
12);

Required the TRC to adopt “specific mechanisms and procedures to address the experi-
ences of women, children and vulnerable groups, paying particular attention to gender-
based violations” (Article IV, section 4e);

Established that no fewer than four of the nine commissioners would be women (Article V,
section 7);

Established that the TRC “consider and be sensitive to issues of human rights violations,
gender and gender-based violence thus ensuring that no one with a known record of such
violations are employed by the TRC and that gender mainstreaming characterizes its work,
operations and functions, thus ensuring that women are fully represented and staffed at all
levels of the TRC and that special mechanisms are employed to handle women and chil-
dren victims and perpetrators, not only to protect their dignity and safety but also to avoid
retraumatization” (Article VI, section 24);

Mandated the TRC to create a space for providing testimony that gives “special attention
to the issues of sexual and gender-based violence, and particularly to the experiences of
children and women during armed conflicts in Liberia” (Article VII, Section 26f);

Required the Commission to employ specialists in children’s and women’s rights and en-
sure that “special measures or mechanisms are employed that will enable women and
children to provide testimony to the TRC, while at the same time protecting their safety and

not endangering or delaying their social reintegration or psychological recovery.” (Article VII,

Section 260); and

Called for special measures for witness protection on a case-by-case basis for women
and children who may experience trauma, stigmatization or threats as a result of providing
testimony (Article VII, Section 26n).

The Act also provided for hearings to be held in camera and required the commission to take
sufficient measures to allow victims to give testimony in the language of their choice




Funding has been identified as a key constraint to
the establishment of gender-specific measures
in truth commission processes: in South Africa,
researchers noted that proper gender research
was limited due to resource constraints; in Peru,
lack of funding for the gender unit left it reliant
on other units, limiting its activities and impact
considerably; in Liberia, both the establishment
of the Gender Committee and the finalization
and implementation of the gender policy were
delayed until late in the TRC process because
of resource issues; and in Kenya, although the
mandate of the Truth, Justice and Reconciliation
Commission provided for the possibility of a sep-
arate gender unit, due to resource constraints it
was decided that gender would instead be dealt
with alongside victims and minorities by a broad
‘Special Services Unit.” While adequate funding
is critical to a truth commission’s success, and to
gender-specific activities, this is not simply an is-
sue of limited funding; rather it is about the priori-
tization and use of existing funds. Incorporating a
gendered analysis into all aspects of a truth com-
mission’s work is crucial and can be undertaken
regardless of budget size.

The fiinal reports of truth commissions represent
another avenue for ensuring that women’s expe-
riences of conflict are documented and recom-
mendations are made for suitable redress. These
reports should have both dedicated chapters on
women’s experiences in conflict, as well as a
mainstreamed gender analysis throughout.

The Timor-Leste Commission for Reception,
Truth and Reconciliation (CAVR) included a dedi-
cated chapter on sexual violence in its final re-
port, where it noted that “rape, sexual slavery and
sexual violence were tools used as part of the
campaign designed to inflict a deep experience
of terror, powerlessness and hopelessness upon
pro-independence supporters. Sexual violation
of East Timorese women ... was intentionally
carried out to destroy the self-esteem and spirit,

not only of the victims, but of all who supported

the movement for independence, with the aim of
forcing them to accept the political goal of inte-
gration with Indonesia.”#0 The Commission fur-
ther found that “members of the Indonesian se-
curity forces and their auxiliaries were involved in
widespread and systematic rape, sexual torture
and acts of sexual violence (other than sexual
slavery) directed mainly towards vulnerable East
Timorese women ... Institutional practices and
formal or informal policy of the Indonesian se-
curity forces tolerated and encouraged the rape,
sexual torture and sexual humiliation of East Ti-
morese women by members of the Indonesian
armed forces and the auxiliary groups under their
command and control.”41

The Pervian TRC noted in its final report that
there were “important gender dimensions to the
economic causes and consequences of human
rights violations, such as the widespread dis-
placement of women and children and a phe-
nomenal rise in female-headed households in
many communities affected by violence.”42



Topics to be covered
in gender chapters of
commission reports

Gendered patterns of human
rights violations;

Gender-differentiated impact of
human rights violations and the
broader conflict;

National and international law
addressing crimes against women;

Enabling conditions for women’s
vulnerability to human rights violations;

Ideologies of femininity and mascu-
linity that permeated the conflict in
relation to nationalism and violence;

Gender dynamics of racial oppression
and other kinds of social exclusion/
marginalization that characterized

the conflict;

Role of women activists, both as
individuals and through women’s
organizations;

Gender dimensions of psychosocial
trauma in the affected community;

Issues that emerged in individual
and thematic public hearings;

Recommendations for reparations
and reform that address women’s
specific needs and goals;

Gender-differentiated statistical
analyses of commission findings;

Challenges commissions faced
in investigating crimes suffered
by women; and

Gender-specific limitations of the
commission’s work and findings.

A truth commission’s final report also has an im-
portant role to play with regard to recommending
gender-sensitive reparations, in terms of both in-
dividual redress and broader reforms to address
gender inequality. In the Kingdom of Morocco,
the Equity and Reconciliation Commission rec-
ommended that communal reparations integrate
a gender approach and that they target specific
groups, specifically citing women. With regard
to legislative reform, the Moroccan Commission
called for “developing a clear and precise defi-
nition of violence against women, in conformity
with international norms.”43 Timor-Leste’s CAVR
recommended prioritizing for reparations those
most in need, including widows, single mothers
and survivors of sexual violence. It also recom-
mended that reparations include skills training
and income-generating activities and that 50 per
cent of any reparations fund be earmarked for
women beneficiaries.44 The recommendations
of the Sierra Leone TRC included legislative re-
forms and the creation of a 30 per cent quota for
women’s representation in politics.

Commissions of inquiry

Commissions of inquiry can serve as important
precursors to transitional justice mechanisms. In
the Republic of Kenya, for example, the Com-
mission of Inquiry into Post-Election Violence,
known widely as the Waki Commission after its
chairperson, was created in 2008 and charged
with investigating the violence that followed the
2007 general elections. In its report, the Com-
mission recommended that a special tribunal be
created to “seek accountability against persons
bearing the greatest responsibility for crimes,
particularly crimes against humanity, relating to
the 2007 General Elections in Kenya.” The Waki
Commission laid the groundwork for the Truth,
Justice and Reconciliation Commission currently
operating in Kenya and its findings form the ba-
sis for ongoing investigations by the ICC.

Reproduced from Vasuki Nesiah et al., “Truth Commissions and Gen-
der: Principles, Policies, and Procedures,” International Center for Tran-
sitional Justice (ICTJ), 2006.




In Darfur, the UN’s International Commission
of Inquiry on Darfur, established in 2004 to in-
vestigate reports of violations of international
humanitarian and human rights law, found that
wide-scale violations had in fact occurred. In a
dedicated section on rape and other sexual vio-
lence, the Commission found that crimes com-
mitted in the region included “widespread and
systematic” rape and sexual violence on a scale
that could amount to crimes against human-
ity.45 In light of the findings, the Commission
recommended that the Security Council refer
the matter to the International Criminal Court for
investigation and possible prosecution. This was

subsequently carried out.

UNIFEM support to

Commissions of inquiry

In both Guinea and Kenya UNIFEM has played an important
role in supporting the work of the commissions of inquiry
as well as in assisting civil society to document the use of
sexual violence and transmit this information to these com-
missions. In Kenya, UNIFEM seconded a gender adviser
to the Commission of Inquiry into Post-Election Violence
to promote gender-sensitive processes, inclusion of SGBV
in the investigations, and inclusion of women’s concerns
in final recommendations to the President and Panel of
Eminent African Personalities. UNIFEM also worked with
partners to collect testimony from 300 women, which was
presented to the Commission to ensure that women’s
experiences of the violence were documented and thus
increase the likelihood that they would be addressed. In
Guinea, UNIFEM provided an international legal expert to

advise on SGBV investigations and prosecutions.

Similarly, in 2009 in the Republic of Guinea an in-
ternational commission of inquiry was set up to
investigate the violent crackdown that occurred in
September of that year. This commission was the

Given the role these bodies play in

laying the foundation for future pros-
ecutions, ensuring the full investigation
of all SGBV crimes during the work of
commissions of inquiry can significantly
increase the likelihood of securing future
justice for these crimes.

strongest thus far from a gender perspective. It
named the head of state, as well as several of his
associates, as potentially liable for crimes against
humanity perpetrated against Guinean civilians,
and established that at least 109 women had
been subjected to rape and other sexual violence
and that these crimes in themselves may have
amounted to crimes against humanity.

UNIFEM support to

Commissions of inquiry

In both Guinea and Kenya UNIFEM has played an
important role in supporting the work of the com-
missions of inquiry as well as in assisting civil so-
ciety to document the use of sexual violence and
transmit this information to these commissions.
In Kenya, UNIFEM seconded a gender adviser
to the Commission of Inquiry into Post-Election
Violence to promote gender-sensitive processes,
inclusion of SGBV in the investigations, and inclu-
sion of women’s concerns in final recommenda-
tions to the President and Panel of Eminent Af-
rican Personalities. UNIFEM also worked with
partners to collect testimony from 300 women,
which was presented to the Commission to en-
sure that women’s experiences of the violence
were documented and thus increase the likeli-
hood that they would be addressed. In Guinea,
UNIFEM provided an international legal expert to
advise on SGBV investigations and prosecutions.



Unofficial truth-seeking measures
Unofficial civil society initiatives have played an
important role in furthering truth-seeking and
accountability for violations against women. In
2000, international and local civil society groups
organized the International Women'’s Tribunal in
Tokyo to seek accountability for the experiences
of thousands of Asian ‘comfort women’ dur-
ing World War II. In the Republic of Guatemala
a decade later, in March 2010, the Tribunal of
Conscience was established by local civil society
to hear the testimony of women who had suf-
fered sexual violence during that country’s long
internal armed conflict. While they are often a
symbolic measure, such tribunals nevertheless
provide a platform for witnesses to tell their sto-
ries and for judges to issue judgements, findings
and recommendations for future advocacy; they
also add to documentation for possible future
prosecutions. In the case of the Guatemala Tri-
bunal, outreach specifically targeted indigenous
women, who were worst affected by the conflict
but who continue to be marginalized and have
limited avenues for justice.46

Reparations

“Reparation must go above and be-
yond the immediate reasons and con-
sequences of the crimes and violations;
they must aim to address the political
and structural inequalities that nega-

tively shape women'’s and girls’ lives.”
—Nairobi Declaration on Women’s and Girls’
Right to a Remedy and Reparation (2007)47

In the broadest sense reparations are measures
that are intended to ‘repair’ —to redress past
harms, in particular the systematic violation of
human rights that are commonly associated with
periods of conflict or repression. Of all the mea-
sures designed to seek redress for past human
rights violations, reparations are the most directly
victim-focused and as such hold much potential
not just for delivering compensation narrowly de-

fined, but also for contributing to the transforma-
tion of the underlying gender inequalities in post-
conflict societies.

The concept of reparations—the idea of a moral
duty to compensate victims—is enshrined in nu-
merous international treaties and is a principle
common to many traditional justice systems.
While no measure can ever repair the harms
caused by serious human rights violations, the
goal of reparations is to acknowledge the harm,
establish responsibility and adopt measures
that can contribute towards redress—materially,
symbolically and morally.

The UN’s “Basic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of
Gross Violations of International Human Rights
Law and Serious Violations of International Hu-
manitarian Law”48 provides guidelines regarding
the fulfilment of the right to reparations. It de-
fines the constituent elements of a reparations
programme as including: restitution, compensa-
tion, rehabilitation, satisfaction and guarantees
of non-repetition.

Each of these elements must be examined from
a gendered perspective in order to ensure that
reparations programmes do not simply repro-
duce gender inequalities and unjust practices.
For example, the definition of restitution is tradi-
tionally understood to mean to restore a victim to
their original situation. This is the legal foundation
of reparations. For women this would often entail
returning them to a context of inequality and in-
justice, fulfilling the letter but not the spirit of resti-
tution. Equally, guarantees of non-repetition have
little meaning for women who continue to experi-
ence high levels of violence even after the cessa-
tion of formal conflict. Reparations programmes
must therefore address the root causes of con-
flict and further women’s security from violence if
they are to deliver on their core objectives.




Provision of reparation needs to have as a starting
point an accurate mapping of women’s position
in society as well as their roles and experiences
before and during conflict. Violations covered
should correspond with women’s experiences.
Most programmes have implicitly discriminated
against women by leaving out reparations for re-
productive violence, including forced pregnancy,
forced sterilization and forced abortions. They
have also neglected the range of socio-econom-
ic violations women disproportionately experi-

ence during conflict.

Data on reparations

payments to women

There is limited sex-disaggregated information available on
the distribution of reparations cash payments.5? Some of
the limited data we have comes from the Timor-Leste truth
commission, which by the end of its operations had pro-
vided urgent interim reparations in the form of cash grants
to 516 men (73 per cent) and 196 women (23 per cent).52

In Sierra Leone, the Year 1 project, financed by the UN

Peacebuilding Fund, paid out $100 each to 2,918 victims

of sexual violence and 4,745 war widows. In addition, 235
women received fistula surgery or medical treatment for
health issues arising from sexual violence. There is, howev-
er, no sex disaggregation of data for the other categories of
victims who received compensation, such as amputees.53

The ICC Trust Fund for Victims is the first reparations fund
to be connected to an international tribunal. It is currently
assisting 13,700 victims of specific crimes in northern
Uganda and the Democratic Republic of the Congo.%4 Of
these, 3,100 are female victims of SGBV. Sex-disaggre-
gated statistics are not available for the other categories
of beneficiaries, including other war-wounded, children
and youth associated with fighting forces, and victims of
torture, mutilation and other attacks in need of medical
assistance.

Administrative reparations

Administrative reparations programmes4® can
take many forms: individual grants or compen-
sation payments; community reparations, which
are intended to acknowledge areas worst affect-
ed by past violence; the provision of preferential
access to services for victims; or symbolic mea-
sures, which include memorialization efforts and
official apologies. A comprehensive and effective
reparations programme will include all of these
elements.

Individual payments or grants can be very ben-
eficial to women, providing resources that can
be used to mitigate the impacts of past harms
and also to further economic empowerment. In
line with this, material reparations should be con-
ceived in a way that can advance these goals for
women, and should be informed in their delivery
by an analysis of family and community power
relations, as well as broader contextual factors.
For example, compensation to sexual violence
survivors should ensure confidentiality so that
women are not exposed to further stigma. Dis-
semination of payments should take into consid-
eration women’s access to necessary documen-
tation as well as bank accounts. In South Africa,
for example, due to the legacy of apartheid many
African women who were intended beneficiaries
of the reparations programme did not have their
own bank accounts. Reparation payments, both
the urgent interim payments that were made
in 1999 and the full individual compensation
awarded in 2003, were therefore often depos-
ited into the accounts of male family members,
leaving women with limited or no control over the
resources. In some cases, tension over how the
money should be spent in households contrib-
uted to domestic violence.%0

Progress in securing gender-sensitive repara-
tions continues to be accompanied by serious
gaps and challenges: reparations are rarely paid
out in a full and comprehensive manner; prob-
lems of access (including for women residing



in remote locations, lack of transport, language
barriers, illiteracy and a lack of knowledge about
their rights and what is due to them) limit wom-
en’s claims to reparations. In many cases, efforts
to make reparations systems gender-sensitive
have been limited to simply adding the crime of
sexual violence to the list of violations that trig-
ger reparations (and thereby reducing women'’s
experiences of conflict and the categories to be
redressed to simply being victims of sexual vio-
lence), or alternatively ‘adding women’ to exist-
ing reparations programmes without considering
the gendered power relations in society and how
this will affect the goal of repair.

Access to services can supplement individual
grants and assist in dealing with some of the
consequences of specific harms. Sexual vio-
lence, for example, has serious physical and
mental health consequences, and as such re-
dress measures should include access to psy-
chosocial care and medical services. In Sierra
Leone, for example, fistula surgery was offered
among the reparations owed to victims of sexual
violence. Other services for victims of sexual vio-
lence should include support for children born
of rape, access to abortions or adoption pro-
cesses, provision of anti-retroviral drugs or other
needed medications. Inclusion of access to ser-
vices should be specifically directed at mitigating
the actual harms of the violation.

Collective reparations

Collective reparations are receiving increased at-
tention in the design of comprehensive repara-
tions programmes. The advantage of providing
benefits collectively is that it allows for a broader
universe of beneficiaries, particularly in contexts
where the violations were numerous, geographi-
cally focused or identity-based, or where regions
of a country were deliberately underdeveloped or
marginalized with regard to State benefits as a
cause or consequence of the conflict. Addition-
ally, collective reparations can begin to address
the wider impacts of individual violations. For

example, sexual violence in conflict is often em-
ployed to break the bonds of families and com-
munities and to instill terror, an intended harm
that reaches beyond the individual. In Morocco,
reparations were provided to communities where
secret detention centers had been located in or-
der to take into account the impact of the facility
not just on individual detainees, but on the com-
munity itself: these communities were collectively
excluded from the economic and social benefits
of the State in an effort to marginalize and iso-
late them and thereby preserve the secrecy sur-
rounding the detention centers.55

Consultations are of particular importance when
designing collective reparations programmes.
Research shows that exposure to violence has
differential impacts on men and women and in-
forms their views on what measures are needed
for redress. Equally, collective programmes within
communities must be cognizant of and address
past marginalization and power relations. A re-
cent study by the ICC’s Trust Fund for Victims
found that women in northern Uganda prioritized
individual over community reparations, more so
than men in the survey: When asked whether vic-
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tims should be assisted as “individuals,” “com-
munities” or “both,” the majority of women (59
per cent) chose “individuals,” while the majority
of men (55 per cent) chose either “communities”
or “both.” The study concludes on the basis of
extensive research in these communities that
these preferences are likely a reflection of a mis-
trust women have towards their communities, a
recognition of existing power relations, and the
likelihood that they will be marginalized from any
decision-making regarding the form reparations
would take.56 The research re-emphasizes the
need for women to participate in representative
numbers in all post-conflict decision-making fo-
rums to ensure that their views are equally re-
flected and that outcomes benefit all intended.57




Symbolic reparations

These measures can include public apologies,
memorials, reburials and the renaming of streets
and public buildings. By ensuring that these pro-
grammes are gender-sensitive and include the
diverse roles played by women in a nation’s his-
tory—not simply portraying women as caregivers
or victims—symbolic reparations can “be used
to challenge dominant femininities and mascu-
linities that are produced in times of armed con-
flict and in its aftermath.”58 An example of such
a symbolic measure was the apology made by
the President of Sierra Leone to the women of
the country. On 27 March 2010—International
Women’s Day—President Ernest Bai Koroma
publicly stated that the State “fell short in our ob-
ligation to adequately protect women from the
brutalities of armed conflict.”®® He apologized
for the wrongs done to Sierra Leonean women,
asked for forgiveness in the name of the armed
forces, and pledged to protect women’s rights
going forward. He also acknowledged that tradi-
tional and cultural practices in Sierra Leone have
grossly violated women’s human rights.

Examples of furthering gender
equality through reparations

Peru made important gains in addressing reparations
from a gendered perspective by reframing programmes
to include access to health, housing and education, as
well as symbolic reparations.

In Morocco, a gender-based approach to reparations
was achieved by acknowledging specific harms done to
women (including relatives of direct victims), recogniz-
ing discrimination in previous approaches to reparations,
and defining sexual attacks as a category of violations
to be compensated. Moreover, the truth commission re-
port recommended a process whereby female heads of
household could receive compensation directly and on an
equal basis, rather than through the eldest male relative
as per Sharia inheritance law.

Reparations for social transformation

In order to achieve their maximum potential for ad-
vancing gender justice, reparations programmes
must be both targeted and transformative: tar-
geted in that priority should be given to specific
vulnerable or in-need groups, and transforma-
tive in that they should aim to redress underlying
inequalities. Land restitution is a key example of
the transformative potential of reparations pro-
grammes. Reparations encompass the restitution
of land and property; in many contexts, however,
women'’s access to land titles and property was
either legally denied or denied in practice. Resti-
tution in these cases must include providing equal
land title and inheritance rights to women, rather
than reinstating an unjust system.

Transformative goals can also be furthered by
harmonizing reparations with broader develop-
ment initiatives to ensure impact and sustainabil-
ity. In the context of land restitution, for example,
access to land must go hand in hand with land
reform and redistribution policies more generally,
including land tenure reform; it should also be
linked to rural development programmes so that
skills, technology and access to credit, as well as
roads to markets, all support women'’s livelihood
capabilities and transform skewed gendered pat-
terns of land ownership and financial control.60

Recognition of the need for reparations to play a
transformative role is gaining ground in interna-
tional policy and jurisprudence. The 2010 the-
matic report of the Special Rapporteur on Violence
against Women was dedicated to reparations for
women, and speaks of the need for reparations
to fulfill a transformative role. This was preceded
by a landmark judgement handed down by the
Inter-American Court of Human Rights in Cotton
Field v. Mexico (2009). The case involved the ab-
duction, sexual assault and killing of three females,
two of whom were minors. The Court found that
there had been a failure to properly investigate
or seek prosecutions for these crimes, and in its
judgement, it demanded not just that the State pay



compensation to the families, but that the principle
guiding these reparations must be that they have a
transformative impact.6! In addition to advocating
a gender-sensitive and transformative approach
to reparations, the judgement also underlined the
need to address the systemic nature of discrimi-
nation which informed both the violations and the
impunity enjoyed by the perpetrators.

National consultations

National consultations on the design of tran-
sitional justice measures are regarded as an
important tool for increasing local ownership,
impact and relevance. In particular, the Secre-
tary-General notes in his 2004 report on Rule
of Law and Transitional Justice that “the most
successful transitional justice experiences owe a
large part of their success to the quantity and
quality of public and victim consultation carried
out.”62 In both this report and the subsequent
OHCHR Rule of Law Tool on national consulta-
tions,83 the need for specific consultations with
women is emphasized.64 Moreover, in his 2010
guidance note, “United Nations Approaches
to Transitional Justice,” the Secretary-General
notes that:

Gender inequality is one of the most perva-
sive forms of societal inequality and is often
exacerbated by conflict and situations of
gross human rights violations ... The social
stigma and trauma associated with report-
ing [sexual violence] crimes and women’s
exclusion from public decision making pro-
cesses make it particularly challenging for
women to engage with transitional justice

mechanisms.”65

The need to include women in all aspects of
post-conflict reconstruction and peacebuilding
is a fundamental pillar of Security Council resolu-
tion 1325. In addition to fulfiling the democratic
principles of inclusion and representation, involv-
ing women in the design of transitional justice
programmes is simply good practice: it is not
possible to design effective mechanisms for ben-

eficiaries without their input. Consultations can
also serve as a tool of redress and empower-
ment in themselves: victimized populations are
frequently those that were marginalized by past
regimes, and inclusion can signal a new rights-
based regime based on equal citizenship and
rule of law. With regard to gender inequalities,
specific consultations with women send a strong
signal regarding the equal rights of all.

...inclusion can signal a new rights-
based regime based on equal

citizenship and rule of law.

Methods of consultation can include surveys,
community meetings and focus groups. Ethi-
cal and security issues must, however, be tak-
en into consideration, particularly where public
consultations occur in the immediate aftermath
of conflict. Measures to protect the confidenti-
ality and security of participants should thus be
put in place. Consultations should be held with
women’s groups from all parts of the country
and be representative of the different identities
women hold, including socio-economic status,
geographic location, ethnicity, religious affiliation
and age. Efforts should also be made to reach
out to those in remote locations where the impact
of the conflict may have been most severely felt,
for example in camps for the internally displaced.

Lastly, consultations should not just be isolated
events; they must include follow-up processes
when further decisions or policies are being con-
sidered. In Rwanda, for example, thousands of
prisoners were released into communities ahead
of the start of the Gacaca processt6 due to pris-
on overcrowding and the need to respect due
process. This decision did not, however, take
into consideration the perspectives of women
in the communities into which the primarily male
prisoners were being released and reintegrated.
Some women found themselves suddenly living
in communities with men who had raped or killed
loved ones, and who had yet to be held account-




able for their actions. Similarly, ongoing talks in
the Islamic Republic of Afghanistan regarding a
reintegration and reconciliation plan that will pay
Taliban forces to return to their communities of
origin risks perpetuating injustices for women on
numerous levels; women'’s inclusion in any deci-
sions related to reintegration and accountability
is thus critical.

Institutional reform

Institutions responsible for rights violations dur-
ing periods of conflict or repression need to be
reformed in order to rebuild trust between the
state and its citizens and lay the foundations for
sustainable peace. Institutional reforms have tra-
ditionally referred to the practice of ridding state
institutions—in the justice and security sectors in
particular—of past perpetrators of human rights
violations, as well as enacting wider reforms,
capacity-building and human rights training to
ensure non-repetition.

Justice sector reform is particularly important in
the immediate post-conflict period, when height-
ened insecurity and ongoing social and criminal
violence continue to have a disproportionate
impact on women, hampering their participa-
tion in governance and reconstruction efforts.
Gender-sensitive reforms must address barriers
to access, whether they be law- or policy-related
(e.g., the absence of laws to criminalize domes-
tic violence or rape in marriage) or context-relat-
ed (e.qg., lack of police sensitivity and awareness
of their duties regarding violence against women,
absence of legal aid, or courts based only in ur-
ban areas). Reforms should also include adopt-
ing quotas for increasing the number of women
in the justice and security sectors. In Liberia, for
example, there have been numerous attempts
to include women in security sector reforms,
including through the establishment of quotas
for recruiting women and specialized educa-
tion initiatives for female recruits. In numerous
countries, dedicated units for women and chil-
dren have been established in police stations to

strengthen access to justice.

Equally important are reforms in perspectives
on security and the role of the security sector
in the protection of all civilians. Partnering with
UNIFEM, the Rwandan Defence Forces (RDF)
embarked on a campaign to train several thou-
sand military officers to understand, help prevent
and respond to SGBV. In an example of innova-
tive practice, the partnership furthered gender-
sensitive security sector reform by assisting the
RDF to rethink their conceptualization of security
to include human security —more specifically to
identify SGBV as a security threat and within this
context address the RDF’s role in preventing it.

Institutional reform must, however, move be-
yond the traditional focus on justice and secu-
rity sectors to include reforms to redress past
gender injustices more generally. This should
include legislative audits, the repeal of gender-
discriminatory legislation, and the adoption of
legislation which advances women'’s rights and
enacts special measures in the form of quotas
and/or other measures to reverse past discrimi-
nation and marginalization. After the transition
to democracy in South Africa, for example, the
post-apartheid Government repealed all previ-
ously discriminatory legislation, adopted quotas
for women'’s representation in Government and
uses gender-responsive budgeting in key Gov-
ernment departments to ensure policies have a
positive impact on redressing past imbalances.



Conclusion:
Delivering gender-sensitive
transitional justice®’

In his 2010 report, “Women’s Participation in Peacebuilding,” the Sec-

retary-General “calls on all actors to ensure that minimum standards of

gender-responsiveness are established for truth commissions, repara-

tions programs and related bodies.”®2 This section of the present policy brief offers

initial recommendations for ways to promote gender-responsiveness in two of the currently most com-

mon areas of transitional justice: truth-seeking and reparations. The recommendations address the

three key areas of institutional reform identified earlier: normative, procedural and cultural.

Truth commissions:é°
Normative:

»

Ensure that a commission’s mandate spe-
cifically identifies an imperative to address
gender-specific crimes and is informed
by a conflict-mapping exercise that docu-
ments the range of violations experienced
by women. This should include the impacts
of violations, the time periods in which they
occurred, and the actors involved to en-
sure that the remit of the truth commission

matches women’s need for justice;

Ensure that the design and mandate of the
commission are informed by widespread na-
tional consultations, including specific con-
sultations with women’s organizations;

Ensure that the communication and out-
reach process makes it widely known that
women’s experiences of conflict are within
the ambit of the truth-seeking body and
should be reported.




Procedural:

»

»

»

»

Establish a specific gender unit from the
start of the commission’s mandate. It should
be well staffed and resourced, have a man-
date to conduct regular training and sensi-
tization of all commission staff, and be em-
powered to ensure the mainstreaming of
gender into all aspects of the commission’s
work, the conduct of specific gender activi-
ties (e.g., separate hearings for women) and
the inclusion of a gender perspective in the
final report (both dedicated chapters about
women’s experiences and mainstreamed
throughout);

Address access barriers experienced by

women by providing:

e childcare facilities at truth commission
hearings;

e safe transportation;
e language translation facilities;
e adequate food and drink;

e psychosocial support for women testi-
fying—before, during, and after bearing
witness—including dedicated accom-
panying support persons;

e broader referral systems to ensure medi-
cal and social services for some witness-
es—including mechanisms to deal with
social backlash and family ostracism; and

e provision of security to withesses—includ-
ing follow-up monitoring and response to
protect those who testified from threats of
violence or other retribution;

Offer support to women’s organizations to
work closely with the commission, ensure
liaison between the commission and local
women, encourage women'’s full participa-

tion, and manage expectations;

Make specific provisions, including separate
facilities, to ensure confidentiality (through
in camera hearings where needed), and to
prevent stigmatization of witnesses;

Hold dedicated women’s hearings; addi-
tionally, create alternative spaces should for
women who do not wish to come forward
to speak (e.g., community-level hearings
that bring together women in peer groups to
share their stories, and where desired, docu-
ment these for the commission);

Conduct institutional hearings that address
questions of gender inequalities and margin-
alization (e.g., legal hearings analyzing the
lack of legal protection for female victims);

Establish timelines and benchmarks for fol-
low-up processes so that the recommenda-
tions of the truth commission are effectively
addressed: final report recommendations of-
ten provide a blueprint for a more equal and
just society, including measures to advance
gender equality, yet diminishing political will
after a commission shuts its doors has pre-
vented many recommendations from being
implemented.

Culture and attitudes:

»

Ensure women are appointed as commis-
sioners and at expert levels in the commis-
sion secretariat;

Ensure gender training for all truth commis-
sion staff, with regular follow-up to address
challenges as they arise and to monitor gen-
der mainstreaming; and

Integrate counseling support for staff and
commissioners so that desensitization does
not occur: this is damaging not only to the
staff, but also to those they work with, and
can affect staff members’ ability to feel em-
pathy and compassion.



Reparations programmes:
Normative:

»

»

»

»

Ensure that the formal mandate or remit of
the reparations commission includes the
imperative of providing redress for women'’s
experience of conflict;

Conduct research on the conditions of
women prior to conflict as well as the range
of women’s experiences during conflict to
ensure adequate knowledge of the types
of violations experienced, and how this has
affected women’s current status and social
position;

Address specific violations with confidential-
ity and allow a flexible evidentiary standard
(e.g., sexual violence); and

Ensure that reparations are in proportion
to the benefits provided to ex-combatants
so that there is no impression that those
involved in the violence benefit more than
those who bore the brunt of it (in Bosnia and
Herzegovina for example, the veterans’ pen-
sion was revised in 2006 to provide a month-
ly pension for rape survivors of conflict; in
Sierra Leone, the TRC recommended that
in establishing pensions—recommended
for amputees, children and women affected
by the conflict—the size of the pensions be
determined in relation to ex-combatant pen-
sions and demobilization packages).

Procedural:

»

Minimize the factors that might affect wom-
en’s access to reparations, including, inter
alia: access to bank accounts, ability to
travel to register as a beneficiary, access
to formal documents (e.g., marriage certifi-
cates, death certificates), the challenges of
burden of proof in cases of sexual violence
(especially in a context of stigma), personal
security, and language barriers;

Consult women victims and women’s sup-
port and advocacy networks when devel-
oping reparations measures; those consult-
ed should reflect the full range of women’s
identities in society, particularly those most
affected by the conflict: the Nairobi Decla-
ration identifies the participation of women
in the design of these programmes to be a
form of reparation in itself, in that it establish-
es new power relations and acknowledges
equal citizenship and rights;

Take steps not to replicate gender-biased hi-
erarchies, but rather to unseat them (Moroc-
co’s experience of providing new criteria for
equal distribution of benefits within families is
one positive example in this regard);

Include measures to address the conse-
quences of the harm (e.g., in Sierra Leone,
victims of sexual violence were given access
to fistula surgery as a component of the rep-
arations programme);

Supplement individual reparations with col-
lective measures that can address the more
systemic forms of inequality in society (Mo-
rocco and Peru are just two countries setting
a positive example with the use of collective
reparations);

Make provisions for open lists to allow vic-
tims who did not come forward initially to
have more time to submit statements and
qualify as beneficiaries; this is particularly im-
portant in the case of sexual violence where
victims may not feel comfortable coming for-
ward to identify themselves as victims; and

Make specific provision for symbolic repara-
tions and memorial initiatives that address
women’s role in history.
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